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INTRODUCTION

The Law(s) of Contracts

A contract is an agreement between two or moregsaand is based upon &
exchange of promises to perform certain activitiethe future.

Most often, contracts involve an agreement forehehange of goods and/o
services, or the provision of goods or servicesxichange for payment. The
obligations taken on by either, or both, partiedarrthe contract are legally
enforceable by the courts.

Example: Jim contracts with John, for John to build a woodeok
on the back of Jim’s house. John promises to peoalimaterials

LEARNING OBJECTIVE
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formation and execution
of a contract of
insurance and the
responsibilities of an
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discharge his or her
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company and the
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and labour and to build the deck to Jim’s spediifoces, within an
agreed-upon time. Jim promises to pay John thed$$8,500 upon
the satisfactory completion of the deck.

Contracts may be governed by common law, civil lstatute law and/or the law of

contracts.

Common lawgoverns contracts in the provinces and territavigside of the province of
Quebec. Common law is derived from the English fofrfaw and is based upon a series

of precedent cases decided in the courts of law.

Common law is progressive in nature, in that, divee, existing cases are guided by
rulings made in earlier, precedent cases, butdhées, in light of current thinking and

differentiated circumstances, may modify thosengsi

Civil law is the system of law used in the province of Quebetis based upon ti@Gvil
Code of France, a codified (statutory) set of laws (eattihan a series of precedent court

decisions).

Statute lawis a law or an act that expresses the will of &latyre or parliament.

Criminal law (The Criminal Code of Canada) is aareple of statute law.

The law of contractss the branch of private law dealing with the drajt interpretation
and enforcement of contracts between individuatss 1 in contrast to thieaw of torts,
which deals with a wrong or injury (other than adwxrh of contract) for which a recovery

of damages is permitted by law.

Example: If one day John strikes Mike and breaks Mike’s arauysing him to lose time
off work, Mike could sue John for hiert (harmful act). It is not likely that Mike could
sue John undaontract law, because it is highly unlikely that there would beoatract
(formal agreement) between the two to the effeat tinat one would not strike the other.




In general, contracts may be either oral or writed both forms may be legally binding.
The Uniform Life Insurance Act

The concept of &niform Life Insurance Act (“the Act”) does not actually exist
as a single statute, either federally or provimgiaather, the title refers to a
series of provincial statutes dealing with consaaftlife insurance issued within
the jurisdiction of each province and territoryflwihe exception of the province
of Quebec.

The statutes are generally uniform (hence the name)can, for the most part, be
considered as if they were one, homogeneous law.

Although Quebec has not adopted theform Life Insurance Act, its statutes dealing
with life insurance are similar to the Act in mosspects.

Documents Forming a Life Insurance Contract

As noted earlier, the documents comprising a hirance contract (the “entire
contract”) are stipulated under tbiaiform Life Insurance Act and consist of:

a) the application;

b) the policy;

c) any document attached to the policy when issaed,

d) any amendment to the contract agreed upon imgrafter the policy is issued.

The latter would include riders, exclusions, ameedis, and any additional benefits
added to or deletions from the standard policy caye.

Partiesto a Lifelnsurance Contract

Before proceeding to a discussion of the contraciglats and obligations of the various
parties to a contract of life insurance, a briefew of the definition of the various
parties involved is in order.

NOTE: The definitions found in this module are those found in the Uniform Life
Insurance Act, the Ontario Act in particular.

The following definitions will be analyzed with e¥ence to the following situation:

Tony purchased a five-year renewable term polioynfthe Acme Life Insurance
Company, on the life of his wife, Maria. The policgs a face amount of death benefit
coverage of $100,000 and requires an annual premayment of $800.



Insurance“means the undertaking by one person to indemmbtlzer person against
loss or liability for loss in respect of a certgiril to which the object of the insurance
may be exposed...” For purposes of the Act, the tamsurance” is expressly defined to
include life insurance. Of course, for purposethd course, the “person” who provides
the insurance is not a person at all but, rathkige snsurance company.

Example: The five-year renewable policy that Tony purchasegh insurance contract. |

Life insurancemeans an undertaking by an insurance company tinpagance money,

a) on death, or

b) on the happening of an event or contingency iégget on human life; or

c) at a fixed determinable future time; or

d) for a term dependent on human life, and, withiestricting the generality of the
foregoing, includes,

e) accidental death insurance, but not accidentamge;

f) disability insurance; and

g) an undertaking entered into by an insurer t@idean annuity”.

Example: Tony’s policy pays out a death benefit in the ewvadrivlaria’s death, so itis a
life insurance contract.

The insurer“means the person who undertakes or agrees osdffemndertake a
contract” of insurance. For the purpose of thisrseuthe “person” in this case is the life
insurance company.

| Example: The Acme Life Insurance Company is theurer of Tony's policy. |

Theinsured“means the person who makes a contract with theens Because life
insurance policies are transferable, the insureua given policy at any given point in
time might not be the person who originally contiedowith the insurer.

| Example: Tony, as owner of the life insurance policy, is ithgired. |

Thelife insuredis the person upon whose life the contract of iasce is based.

| Example: Maria is thelife insured under the policy. |

A premium*“means the single or periodic payment under a eshfor insurance...”
The premium is generally paid by the insured toitiserer and is compensation to the
insurer for the risk assumed and administrativéscoundertaking to provide the
insurance.

| Example: The annual premium payable under Tony’s life ineaeapolicy is $800. |

Insurance moneymeans the amount payable by an insurer under &amn..”

Example: The death benefit of $100,000 is flneurance money payable under Tony's
policy.




Thebeneficiaryof a life insurance contract “means a person, dten the insured or his
personal representative, to whom or for whose lieinslirance money is made payable
in a contract or by a declaration.” Technically thsured and the estate (legal
representative) of the insured cannot actuallydreshciaries under a life insurance
contract, although the insurance proceeds may ymbpato the insured or to the
insured’s estate.

Example: Technically, as the insured under the policy, Toagnot also be the
beneficiary (from a legal perspective), but henis person to whom the $100,000 death
benefit is payable in the event of Maria’s death.

The beneficiary is not a legal party to the coritrac

Typesof Life Insurance Contracts

Life insurance contracts can be categorized inteethasic types:
» Two-party contractsywhere an individual insures his or her own life.

Example: John takes out a life insurance contract, on his lof&, with the Acme Life
Insurance Company.

The two parties to the contract are the insurerthadnsured (who is also the life
insured).

* Third-party contractswhere an individual insures the life of another.

Example: John also took out a life insurance contract orliteef his son,
Daniel, with the Acme Life Insurance Company.

The three parties to the contract are the insthrerinsured and the life insured.

» Group insurance contractsyhere an organization (usually an employer) cotdradth
an insurance company to insure the lives of the begsof the group (its employees).

Example: John is also a member of the group life insuranae where he works. His
employer, the Ralston Realty Company, has contlagitth the Acme Life Insurance
Company to provide life insurance coverage onitheslof its employees (of whom John
is one), under the terms of a group policy.

Group insurance contracts are always third-partyrects, because the insured is always
going to be different than the persons whose laresnsured. The three parties to the
contract are the insurer, the insured organizatimhthe lives insured/group members.



LEARNING OBJECTIVES
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REQUIREMENTS OF A VALID LIFE INSURANCE
CONTRACT

Essential Elements of a Valid Contract
To be legally valid (enforceable by the courtspatcact must,
minimally, meet all of the following requirements:

OFFER AND ACCEPTANCE

A contract involves an agreement, a “meeting ofrtineds.” The
parties to the contract must agree on the spedgjiits and
obligations of each party under the contract. Fagirocess of
offer and acceptance must be entered into: ong parst offer to
enter into a contract with the other and the other

party must unconditionally accept that offer.

The acceptance must be communicated to the oféechthe
offeree (to whom the offer was made) must accepoffer in full,
without condition.

Example: In the course of the sale of a house, the adverésé
for sale does not constitute an offer, it is meesyinvitation to
enter into negotiations. If an interested parhdess an offer to
purchase to the vendor, this becomes the first.afféhe vendor
signs back the offer without change, this beconces@ance of
the offer and the parties are deemed to have aiatta
However, if the vendor signs back the offer witm@ibions (a
higher price, a different date of possession, it becomes nat
an acceptance of the original offer, but a couotfar. It is only
when the parties agree to terms without condittbasthe
process of offer and acceptance has been comgeted
contract has been struck.

In the case of a life insurance contract, the ptadi®n of a sales
presentation or a product illustration to a prosipeduyer does
not constitute an offer, but rather an invitatiais¢ called an
“invitation to treat”) for the prospective applidan tender an offer
to the insurer.

When a prospective purchaser completes and submits
application form for insurance, that is the firffieo entered into by
the parties. The completion of a temporary insugaagreement
does not constitute acceptance of that offer, bexthe validity of
the temporary insurance agreement is dependentarpong other
things) the insurer being willing to issue the pylas applied

for, after completion of the underwriting process.



The applicant’s offer can be considered to have laeeepted once the approved policy
has been issued and delivered to the applicatitelpolicy is delivered subject to
conditions (e.g., completion of an Aviation Questiaire), the process is not complete
until the questionnaire has been completed andoteddy the insurer.

Only when there are no longer any outstanding requents can the contract of
insurance be said to have been completed.

COMPETENT PARTIES

For a contract to be valid, the parties to the mitmust have been legally competent at
the time of execution of the contract.

Both parties must have been of the legal age obrmtyaj For most contracts (except
contracts for the necessities of life, e.qg., fagdtklter, medical care, etc.), the legal age of
majority in Canada is either 18 or 19, dependinghenjurisdiction.

In the case of a contract of insurance, the legalad majority is 16 (although a person
under the age of majority (18/19) cannot give altisge for his or her interest in the
proceeds, e.g., death benefits, for example, uad@nsurance policy).

Policies entered into by a minor are void, but rhayatified by the minor, in writing,
once he or she reaches the age of majority. Imi@ntime, a contract entered into by a
minor can be enforceay the minor, but cannot be enforcaghinst the minor by the
other party.

In addition to being of legal age at the time of@xtion of the contract, the parties must
be otherwise legally competent and entering inéoddntract of their own volition. In
other words, the parties must be of “sound mindf aat under the influence of drugs or
alcohol at the time of contracting.

L EcAL PUrRPOSE

To be valid, contracts must be for a legal purp@tracts binding the parties to
commit illegal acts, such as a bet or a crimenatdegally enforceable.

In the case of a life insurance contract, the gdrmrrpose of the contract is, of course,
legal.

The exception to this would be a contract takenoouthe life of a person in whom the
insured has no insurable interest. Although the@gse of the contract may be,
technically, legal, th&niform Life Insurance Act specifically prohibits the issuance of a
life insurance contract in circumstances whereetlieno insurable interest (see Insurable
Interest later in this module).



AN ABSENCE OF FRAUD OR M ISREPRESENTATION

The parties to a legal contract must have a “mgedfrthe minds” with regard to the
terms and conditions imposed on each under theamintf one party or the other has a
misunderstanding or misconception regarding thedesf the contract that, in itself, will
usually not be enough to void the contract, unfleesmisunderstanding was created by
some misrepresentation or fraudulent representagidhe other party to the contract.

In the case of insurance contracts, as we have gd¢kare has been a misrepresentation
of a material fact in the underwriting process, itigirer has the option to avoid the
contract, provided the misrepresentation is disaxevithin two years of policy issue.

If the misrepresentation was fraudulent (intendegbpsely to mislead the insurer) the
insurer has the right to avoid the contract attang.

CONSIDERATION

A contract is not legal unless it involves an exd®of consideration (something of
value).

The consideration under a contract might be anaxgh of services, an exchange of
goods, or an exchange of goods and services. Vexgidntly, the exchange of
consideration is an exchange of goods or servamesibney.

Example: Ted agreed to sell his house to Mary for $225,0@@l's consideration
under the contract was the delivery of title to llo&ise. Mary’s consideration is a cheque
for $225,000.

In the case of an insurance contract, the congidarprovided by the insurer is the
promise to pay the policy benefits at a future dgten the happening of a future event
(death, disability, policy surrender, etc.). Theured’s consideration is the periodic
premiums paid to the insurer, over the life of thatract.

The exception to the consideration requirement igcanen contracts are executed under
seal. Affixing a seal to the contract solemnizesglomise (or promises) made under the
contract and validates it, even in the absencewsideration from both parties.

Generally, contracts are not valid until considerahas been paid or promised. Some
insurance contracts (such as automobile or hometsvneurance) are valid from the
moment of agreement (undebiader), even though the consideration (the policy
premium) has not yet been paid.

In the case of life or disability insurance, CODracts are not binding upon the insurer
until at least the first month’s premium under godicy has been paid.



Example: Hanif applied for a $100,000 term insurance potinyhis own life,
with the proceeds payable to his wife. At the toh@pplication, Hanif was a
bit “cash short” because he had just booked a basiflight to India. He told
his agent that he would pay the first premium @D basis, when an
issued policy was delivered to him, upon his refuom India. Unfortunately,
Hanif died of a heart attack while in India. Eveough Hanif's $100,000
insurance policy had been approved in the intetfiere were no benefits
payable to his wife, because the “policy” was vimidlack of consideration.

The Stepsinvolved in the Execution of a life Insurance Contract

Most contracts involve a simple process of offest anceptance. The completion of a life
insurance contract involves a fairly complex seoksteps along the way, because a life
insurance policy is not merebpught (as a GIC might be) but seld and is subject to an
approval process by the insurer:

* First, the insurance company, through an ageiitits an offer from a prospective
client, by way of a sales presentation.

* Next, an interested prospective policyowner catgs an application form (affer),
requesting the issuance of a policy.

» The application must be approved for issue byirtkarer. Alternatively, the insured
could reject the offer (decline the applicationmake a counter offer subject to
specified conditions (issue a policy subjectddiaonal requirements, exclusions or
modifications).

» Once issued, the policy must be delivered tcaghicant (usually personally, by the
agent) for acceptance. The policy delivery atutsts the insurer’s acceptance of the
applicant’s offer.

» Even after delivery, the policyowner usually laas0-day period in which to decide to
accept or reject the issued policy, calledrilgbt of rescission. If the policyowner
decides to reject the policy, he or she can atr@dccontract, return it to the insurer for
cancellation, and request the return of any puemipaid to date under the policy.

Characteristics of a Life lnsurance Contract

Certain characteristics found in all life insuramoatracts are peculiar to insurance
contracts:

Most contracts are bilateral: they bind both part@the contract to a promise or series of
promises. Life insurance contracts arglateral: they bind only the insurer. Generally,
the insured (the policyowner) has only one oblmatinder a contract of insurance: to
pay the premiums when due. If the insured choneet meet this obligation, the
insurance company has no right to compensatioa cornpel the insured to pay the
premium. The insurance company'’s only recourse ¢ancel the policy.



The earlier definition of a contract spoke of a naltagreement between the parties to
the contract. Most contracts involve an elemeriasfjaining, a give and take between
the parties before the terms and conditions ottmgract can be agreed upon. Life
insurance contracts are contractadiiesionmeaning that one party (the life insurance
company) sets the terms and conditions of the aohémd the other party (the applicant),
if it wishes to contract, must accept those ternts@nditions in their entirety.

Insurance companies must take care in draftingvttreing of their insurance contracts,
so that the language used does not create ambiduaigny lawsuit that revolves around
a question of the meaning of a term or conditiontamed in a contract, the principle on
contra proferentemapplies. In cases where one party is an acknowtedgpert in a
given subject and had drafted the documentationt(aots, warranties, etc.) in relation to
that subject, the assumption is that the experalderided advantage over an
inexperienced third party, and so the expert id keela higher standard of proof and care
under the contract.

In short, the insurer, being the expert in thedfied life insurance and having drafted the
contract, will be held responsible for any ambiguaihd the courts favour, when in doubt,
will fall upon the insured.

Insurable Interest

A person cannot purchase life insurance on theofiEnother on a whim or as a mésee.
The purpose of life insurance is to compensatéémeficiary for losses that would be
incurred in the event of the death of the life iesli These losses might take the form of
actual expenses triggered by the death of theéngiered (a parent having to pay funeral
expenses for a deceased child), or obligationgérigd as the result of the death (a
requirement to buy out a deceased partner’s busineest, under a buy/sell agreement)
or lost support to someone who was financially adeleat upon the deceased (proceeds
to provide income replacement payments to a witeraather who relied upon the
income of her deceased husband).

This relationship between the life insured andieeeficiary of a life insurance policy is
known agnsurable interest.

In fact, under th&niform Life Insurance Act, there is a provision that, “...where at the
time a contract would otherwise take effect theliad has no insurable interest, the
contract is void.” Although the Act does not spieafly define the concept of “insurable
interest,” it does recognize circumstances in wihighnsurable interest exists:



“Without restricting the meaning of the expressiosurable interest,” a person has an

insurable interest in his own life and in the lifie

a) the person’s child or grandchild;

b) the person’s spouse;

c) any person upon whom the person is wholly grart dependent for, or from whom
the person is receiving, support or education;

d) an employee of the person; and

e) any person in the duration of whose life thesperhas a pecuniary
interest.”

There is, however, an exception to the insuralikr@st rules under the Act, in that a
contract is not void for lack of insurable intergsat the time of contracting, the life to
be insured consented in writing to insurance beiaged on his or her life. Consent, on
the part of the life to be insured, is normallyaibed by having the life to be insured sign
the application for insurance. In circumstancesreltiee life to be insured is a minor, the
signature of a parent or guardian would constitoiesent.

In practice, a life insurance company will not isgucontract unless the applicant can
establish an insurable interest in the life tormired.

The issue of insurable interest only arises atithe of issue of the contract. If the
relationship between the insured and the life iedwwubsequently changes, such that a
relationship of insurable interest no longer exigie contract remains valid. In fact, if
after issue the policy is transferred from the imagjinsured to a new owner who has (or
never had) no insurable interest in the life induthe policy remains valid.

The Concept of aLegal Signatureon a Life lnsurance Application

Applicants for life insurance (and the prospectifeinsured, if different) will be
required to sign the application form, often ines@V places. If a life insurance policy is
ultimately issued, the application form will becopeat of the resulting contract of
insurance.

As such, these signatures will have significanalegeight and consequence and should
not be undertaken lightly.

DEFINITION

A person’s legal signature is a handwritten (natchprinted, typewritten or otherwise
mechanically printed, or reproduced by mechanicms, e.g., a stamp) version of the
person’s legal name, e.g., John Quincy Adams,evritty himself or herself.

If a person is illiterate and unable to write hisher own signature, the affixation of the

person’s markX), underscored with a printing of his or her legame (by a third party),
will usually suffice as a legal signature.
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IMPORTANCE OF A LEGAL SIGNATURE ON A LIFE INSURANCE
APPLICATION

In signing the application form, the applicant &tdying that the information included
therein (including answers to the non-medical portf the application) are true and
complete.

This could become critical if there is a questibmaterial misrepresentation or fraud in
the completion of the application. As noted earliesurer’'s can avoid a contract if they
act within two years after policy issue, in theecag a material misrepresentation, or at
any time, in the case of fraud.

Determination of misrepresentation or fraud willdeesed upon the information provided
(or left out) by the applicant/life insured on #yaplication form. In signing the
application form the applicant is certifying théarmation included on it (even if the
applicant does not read the answers written irhbyagent prior to signing the form) and
can be held legally responsible for its contents.

SIGNATURE OF THE APPLICANT

In addition to attesting to the truthfulness of i@rmation contained within the
application, the applicant will also generally ligngng a permission form, allowing the
insurance company to solicit medical, financial atiter information about him or her
from the Medical Information Bureau, from the appht’s physician(s), from
investigators, and from various other sources.

SIGNATURE OF THE LIFE INSURED

If the life insured is a third party (not the ajglint), he or she will also be required to
sign the application. In signing the applicatioa tifie insured is attesting to the
truthfulness and completeness of his or her statesyon the application as well as
signing a permission form, allowing the insurancmpany to solicit medical and other
information about him or her from the Medical Infaation Bureau, from the life
insured’s physician(s), from investigators, andrfrearious other sources.

If the life insured is a minor, the signature of thinor’s parent or guardian will be
required, instead of the signature of the minor.

WITNESSTO THE SIGNATURE(S)
Signatures on the application form must be witnéssel the witness must also sign.
Unlike the signature of the applicant, the witnessgnature is not attesting to the

validity of the contents of the application. Thdmess is merely verifying the signature
of the applicant (and/or the life to be insured).
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Legally, the withess must be of legal age (agerlBpas the case may be, in the
provinces and territories of Canada) and must hatailg competent.

In theory, anyone meeting these criteria couldaaa witness (except, of course, the
applicant or life to be insured signing the apglmaform). Most typically, the witness
to these signatures will be the agent taking th@iegtion.

Required Contents of a Life lnsurance Policy

TheUniform Life Insurance Act also specifies the type and extent of the inforamati
(minimally) that must be included in the life inance policy itself:

“An insurer shall set forth the following particuain thepolicy:

1. The name or a sufficient description of the reguand of the person whose life is
insured.

2. The amount, or the method of determining thewarof the insurance money
payable, and the conditions under which ilbees payable.

3. The amount, or the method of determining thewamaf the premium and the period
of grace, if any, within which it may be paid.

4. Whether the contract provides for participaiima distribution of surplus or profits
that may be declared by the insurer.

5. The conditions upon which the contract may lrestated if it lapses.

6. The options, if any,

a) of surrendering the contract for cash;

b) of obtaining a loan or an advance payment ottrract money; and

c) of obtaining paid-up or extended insurance.”

The policy may (and typically will) include much meoinformation than this (future
premium schedules, guaranteed cash surrender setheelules, extended term option

schedules, etc.) but the list represents the mimnmiormation that must be included in
the policy, where appropriate.

Rights of Partiesto the Life Insurance Contract

The various parties to any life insurance cont(@surer, insured, etc.), have certain
legal rights under the contract, as prescribed wittaniform Life Insurance Act:

RIGHTSOF THE INSURER
As noted previously, a life insurance contractrigateral. Once the contract has been

issued, and provided that the insured keeps theamnn force, the insurer is more in a
position of being required to perform obligatiorether than of enforcing rights.

12



The few rights that the insurer does have are dichib the following:

 The right to charge interest in various situagigpolicy loans, for example).

* The right to apply dividends or bonuses decldoedhe purpose of keeping the contract
in force, unless the insured has stipulatedrotise.

* The right to deduct any premiums due out of tbatll benefit or cash
surrender value benefits payable.

* The right to be furnished with the required probtlaim before payout
of the sum insured.

These rights are granted under thaform Life Insurance Act and may, in some cases,
be augmented with additional rights stipulatederchntract.

The purpose of all of these insurer rights is talde the insurer to conduct its business
efficiently, without needless involvement in litigan.

RIGHTS OF THE INSURED

Earlier we discussed the fact that an insurancé&&cins a unilateral contract: all the
responsibilities and obligations rest with the meswand all the rights rest with the
insured.

The insured (policyowner) has the right to cankel¢ontract at any time and to receive
the net cash surrender value (if any). The insurethe other hand, must keep the policy
in force for as long as the contract provides ddinsured wishes — so long as the policy
premiums continue to be paid.

In addition to the right of surrender, the insuhed a wide variety of other rights:

* The right to name a beneficiary under the policy.

* The right to change the named beneficiary undeipblicy.

* The right to borrow against the cash surrendkrevaf the policy from the insurer.

* The right to collaterally assign his or her ietgrin the policy to a third party.

* The right to absolutely assign (transfer) thaqyolo a third party.

* The right to receive dividends, if declared, ba policy (provided the policy is a
participating policy).

NOTE: All of these rights are absolute rights of the nesLif a revocable beneficiary has
been designated under the policy. If a benefidiey been designated as irrevocable, the
insured needs the written permission of the berafito exercise these rights.

Additionally, the insured may have other rightsrgeal by the specific insurance policy,

such as the right to renew a term policy, the righgxercise a guaranteed insurance
option or the right of conversion, to name but\a éxamples.

13



RIGHTSOF THE LIFE INSURED

Legislation gives no rights whatsoever to theilifgured. In fact, legally, the life insured
is not even a party to the contract; he or sheareiy the yardstick against whose life the
payment of benefits is measured.

RIGHTS OF BENEFICIARIES

The rights of beneficiaries are generally dependponnh whether the beneficiary was
named as eevocable or anirrevocable beneficiary.

Revocable Beneficiaries

During the lifetime of the life insured,ravocablebeneficiary under a life insurance
contract has no enforceable rights, even if hénerpays the policy premiums.

If the revocable beneficiary predeceases thenseared, the designation terminates. It
does not vest in the beneficiary’s estate.

Of course, during the life of the life insured, theured may change the revocable
beneficiary designation at any time.

Irrevocable Beneficiaries

If a beneficiary has been namiegtvocably, he or she at least knows that the insured
cannot change the beneficiary designation withio@tifrevocable beneficiary’s written
consent. Otherwise, the irrevocable beneficiaryrfamore rights under the contract than
does the revocable beneficiary (although, as we kaen, the policyowner is restricted

in his or her dealings with the contract whereregvocable beneficiary has been named).

CLAIMS

At the death of the life insured under the lifeurance contract, the beneficiary (whether
named revocably or irrevocably) has the right teenee the net proceeds of the life
insurance contract.

The proceeds do not form part of the estate oéeitie insured or the deceased life
insured, such that the creditors of the insureschatiasurp the rights of the beneficiary.
Additionally, the Act provides that, “a beneficiamay enforce for the beneficiary’s own
benefit...the payment of insurance money made payalian, her or it in the
contract...” Thus, even though the beneficiary isant#gal party to the contract, he or
she has the right to sue the insurer for the imsaiganoney.
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Contract Remedies

INTRODUCTION

In the event that a contractual relationship da#smeet all of the requirements of a valid
legal contract, or one or the other of the pattethe contract does not perform his or her
required obligations under the contract, theresamember of remedies in law that can
either:

* terminate the contract;

* correct the problem; or

» compensate the injured party.

\VOID OR VOIDABLE?

If a contract fails to meet the requirements aé@al contract it may either lveid or
voidable.

A void contract is one that does not meet the conditibasvalid contract in such a way
that the fault cannot be corrected. The contraebid ab initio (void from the outset),
such that no legal obligation ever existed.

Example: Lloyd, age 24, had a used car for sale. Lloyd agwoached by Doug, who
offered him $1,000 for the car. They struck a dewl prepared the proper paperwork,
planning to complete the sale in two days time.eWthe day came, Doug reneged on
the purchase. It turns out that Doug is only 1&g®ld. He does not have the legal
capacity to contract. Lloyd has no enforceablbtaginder their “contract” and, even if
the two wanted to, they could not agree to the. Sdiere is simply no way for Lloyd to
enter into a legal contract for the sale of hisw#in a 15-year-old. The contract is void.

A voidablecontract is one which does not meet the requiresrfenta legal contract, but
under which the parties to the contract can puosigeof three options:

* the contract can km/oided (deemed to be void);

* the parties can amend the contract, to “fix” ¢ffending problem; or

* the parties can agree to accept the contra, as a valid contact.

Consider the following situation where an applicintlife insurance failed to disclose a
material fact on the application form.

In completing an application for insurance, whekeasabout “dangerous hobbies,”
Maureen failed to disclose that she goes skydiginguple of times a month during the
summer. Unaware of this risk, Maureen’s insuraremany, Harmony Life, issued her
a $250,000 term insurance policy, with “smokeregat
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A year after policy issue, Maureen, who had dectodestop smoking when she
discovered how much lower non-smoker premiumsapplied to have her policy
changed to non-smoker status. In reviewing Maugeapplication, Harmony’s head
office underwriter noticed a medical report abobteken ankle that Maureen had
suffered two years ago that had been ignored imital underwriting process. Further
investigation revealed Maureen’s skydiving actesti

Failure to disclose the skydiving constituted arepsesentation of a material fact on
Maureen’s part. Discovery of the misrepresentatiocurred before the expiry of the
two-year “contestability” period. The Harmony Liiesurance Company could pursue
any one of the following options:
a) avoid the contract, canceling it for misrepréaton, and return Maureen’s premiums
paid to date under the contract;
b) amend the contract by adding a skydiving exolusind otherwise keep
the policy in force as issued; or
c) decide that Maureen’s skydiving is not suffitieause for concern and
re-affirm the contract as originally issued.

BREACH OF CONTRACT

If one of the parties to a contract is in breacthefterms of the contract because of
wrongful non-performance (failing to do what wasipised), the other party can seek a
remedy through the courts. The most typical tydeoatract remedy are:

* restitution;

* specific performance; and

* injunction.

Restitution
If one of the parties to a contract fails to fuliit obligations under the

contract and the other party suffers a loss aaamuence, the injured party
can seek restitution (damages).

Example: Generally speaking, the insurer under an insuraonéact will have no right
to seek restitution. The only “obligation” on thsured is to pay the policy premiums
when due. And this is not a true legal obligati@cdwuse, if the insured fails to pay the
premiums, the insurer cannot sue to recover thaidrgremiums. Rather the insurer can
simply cancel the policy for nonpayment.

The insured, on the other hand, could sue the énstit failed to provide benefits as
promised, such as:

« additional coverage under a guaranteed insutgloifition;

* the payment of dividends declared on a partiaiggbolicy; or

* waiver of premium benefits while the insured wiasabled.
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Under any of these instances of non-performaneeingured could seek damages (a cash
award equal to the value of the lost benefit) @csic performance of the insurer’s
obligation under the contract (see below).

In addition to the insured being able to sue tisaiier for damages for nonperformance,
the policy beneficiary has the right to sue as wedk example, if an insurer failed to pay
out a valid death claim under a policy, the benaficcould sue for the death benefit
proceeds.

Specific Performance

In circumstances where the payment of damages taatisfy the claims of

an injured party in a breach of contract casecthets might order specific
performance of the obligation under the contratbther words, the party

who is in breach of the contract will be compelledulfill the obligation, the
non-performance of which led to the breach of thetact. Specific performance
is most frequently ordered by the courts in circtamses where mere

cash is insufficient to compensate the injuredypian his or her loss.

Example: Don was entitled to increase his face amount oéagye under

his term life insurance policy by $100,000 in 200dder a guaranteed insurability
option. Don’s insurance company claimed that Dashfilad his application

to exercise the option after the expiry of the @pfperiod and refused

to issue the additional coverage. Don, who hasedés) knows the potential

value of that extra coverage to his family andegain that he filed the papers
with the insurance company on time. He sues thg@amse company. The

courts find in Don’s favour and compel the insuenompany to issue the
additional $100,000 of coverage.

Injunction

In some cases, the remedy for breach of contragittnhie a court injunction against a
party who was in non-compliance with the contraatduse he or she had committed an
act that was prohibited under the contract. Thisasion is most likely to arise in
situations where the contract deals with restrafirtommercial activity, usually to do
with a former employee.

Example: Mel was a salaried sales representative with theeMaotorcycle Company,
which services motorcycle distributors in Newfowardd. Ace found that its sales were
declining throughout the province (not just Meldes) and it needed to reduce its sales
force to cut overhead. Mel was offered a fairly gg@us separation package by Ace,
provided that he sign a contract guaranteeingaobhtact his former customers with
regard to motorcycle sales for a competitor foeaqa of one year. Eight months after
leaving Ace, Mel joined a competing motorcycle mfaeturer and started prospecting
his old client list. Ace took Mel to court and got injunction preventing him from
soliciting his old clients for the duration of thentract.
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LERNING OBJECTIVES

THE AGENT'S LEGAL ROLE IN
THE UNDERWRITING AND CONTRACTING PROCESS For the a student to

appreciate the criminal
) ) law provision

It should be understood, that government and imgusgulatory bodies relating to various
place constraints on the actions of insurance agersuch areas as the activities that an agent

; ; ; ; ; ; ; may be tempted to
illustration of potential policy values (cost illugtions) to a prospective undertake in the

client, publishing misleading advertising, misregmeatation to the client application

or the insurance company, and the twisting of agshsurance policies | and contracting

to the detriment of the policyowner (to name bigwa examples). Agents | Processes, and the
should also be keenly aware, however, that thetienaanay easily cross | Potenta

. i . . .. implications of such
the line between prohibited activity and criminahduct. activities.

It may sometimes be that the agent considersfineBurance application and attendant
forms and procedures to be merely “forms” or “rllesovided by the life insurance
company and does not treat them, and the applicaticlaims process, with due legal
respect. In fact, the agent is vested with a semreaponsibility with respect to the
completion and handling of all documentation assed with an application for life
insurance or the claims process and in the handlimtjents’ funds, and failure to follow
the “rules” could have serious practical and legatifications for the agent.

For example, improper actions on the part of trenagould be construed by

the courts to constitute acts of fraud, theft ogéoy.

Fraud

Knowingly assisting or permitting an applicant émder false information
with respect to material facts concerning a lifeurance application, with the
intent of deceiving the insurance company to issaentract it would not
otherwise issue (or would issue with amended teifnise insurance
company were aware of the true relevant facts)tdates perpetrating a
fraud against the life insurance company.

Example: Joe Agent is sitting with Claire Client, who livakne. There are full ashtrays
scattered around Claire’s apartment and Joe sameGlaoking a cigarette when the two
had lunch the previous week. When he came toghmker” question on the non-
medical portion of the application form, Joe saictaire, “There are two classifications
of applicant for life insurance purposes: smokeis @on-smokers. Smokers are those
who have smoked cigarettes in the past 12 montthsmokers pay premiums at rates
about twice that of non-smokers. Which are yosimaker or a non-smoker?”

Claire responded that she was, of course, a nokemand Joe duly recorded her
answer to the question and made no reference tgghe when filing his agent’s report
to the life insurance company.
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Joe is guilty of conspiring with Claire to commifraud against the life insurance
company by providing information intended to deedive insurer into thinking that
Claire was a non-smoker, so that the insurer wobédge Claire a lower premium than
was appropriate for her circumstances.

The Criminal Code of Canada (“the Code”), in setB&0, defines fraud to be:

“380. (1) Everyone who, by deceit, falsehood oreotinaudulent means...defrauds the
public or any person, whether ascertained or riang property, money or valuable
security or any service,

a) is guilty of an indictable offence and liable tteam of imprisonment not
exceeding ten years, where the value of the subjatier of the offence exceeds
five thousand dollars, or

b) b) is guilty (i) of an indictable offence and liaktb imprisonment for a term not
exceeding two years, or (ii) of an offence punisdan summary conviction,
where the value of the subject matter does notezkfiee thousand dollars.”

Example: In Joe’s case above, he and Claire are guiltytefrgiting to defraud the life
insurance company of the premium dollars to whichauld have been entitled (the
difference between the smoker and the non-smolesnipm rates) had the two provide
full and truthful disclosure on the applicationrfor

o

Forgery

Another area where life insurance agents may temget lax (albeit often with good
intentions) is the forging of documentation, parkely the forging of the applicant’s
signature on life insurance company documents.

Example: Joe Agent took an application for life insurancetom life of his friend,
Murray, who was leaving on a month-long vacatiaarilext morning.

At noon that day (after Murray had left Canadag tealized that he and Murray had
completed all of the necessary documentation aaid\iiirray had signed the applicatign,
but that he had forgotten to sign the separate iMoker's Declaration Form used by
Joe’s insurance company for applicant’s who qudbfy(reduced) non-smoker rates.
Knowing that Murray had wanted to apply for the sonoker rates (he had, after all,
completed the form; he just forgot to sign it), &mwing that Murray would be out of
town for a whole week, Joe decided to go ahead'@ndplete” the paperwork by
himself. Joe traced Murray’s signature from thpliation form onto the Nonsmoker
Declaration and submitted the forms to the insugazmnpany.

Regardless of his good intentions, Joe was guilfgrgery.
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Forgery is a serious offence, even if done withldbst of intentions.
The Criminal Code of Canada defines forgery as:

“366. (1) everyone commits forgery who makes aefalscument, knowing it to be false,

with intent

a) that it should in any way be used or acted wgsogenuine, to the prejudice of
any one, whether within Canada or not; or

b) that a person should be induced, by the beiggfit is genuine, to do, or to
refrain from doing anything, whether within @ala or not.

(2) Making a false document includes:

a) altering a genuine document in any material, part

b) making a material addition to a genuine docurnoemtdding to it a false date,
attestation, seal or other thing that is matear

¢) making a material alteration to a genuine doauirbg erasure, obliteration,
removal or in any other way.”

Although such actions as “duplicating” a client’sseing signature are merely a
rectification of an oversight on the part of theewt, these (and similar) actions on the
part of an agent constitute a forgery againstrnlerests of the life insurance company
(and perhaps the client) and are subject to searalties under the Criminal Code.
Similarly, it is an offence to forge a client’s sagure on such documents as cheques,
change of beneficiary forms or cost illustrations.

And then there are those situations where an agighit be tempted to commit forgery
for much less “innocent” reasons. A client’s sigmaton a claim cheque could be forged,
with a false endorsement over to the agent, to peine agent to access the funds. An
agent could process a forged letter of instructiothe insurance company (without the
knowledge or permission of the client) divertingidends from an existing policy to pay
the premiums on a newly issued policy that is otier in danger of lapsing, to

protect the agent from suffering a charge-backoofimissions. The list of possible
offences is almost endless.

Theft

There may be occasions when clients wish to tecaln to the agent by way of payment
of a policy premium (particularly the initial paymtemade with the application).
Accepting cash payments should be avoided at atsceven at the risk of losing a sale.
Receipt of cash by the agent places him or hewnierya precarious position: the cash
could be lost or stolen and it could not be repdatlee way a lost cheque could). Holding
the cash in the hands of the agent, even for a pbapd of time, could be construed as
theft of the insurance company’s money (see below).
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Even if the agent commits no illegal act, possessidhe client’s cash places him or her
in a highly vulnerable position, open to implicaisoor appearances of wrongdoing.
Alternatively, clients might make a premium paymieyicheque payable directly to the
agent, rather than making it payable to the lilanrance company. As with cash
payments, this situation should always be avoitfddis were to happen, the agent
should always be mindful that he or she is recgivimds on behalf of the insurance
company and that said moneys belong to the insaremmpany.

Diverting premium funds to the use of the agenspeally, even on a temporary basis,
would constitute an act of theft (under s. 322hef Criminal Code of Canada) and theft is
an indictable offense that could result in a prissnm of not more than two years (in the
case of a theft of less than $5,000), or of notenrtban 10 years (in the case of a theft of
more than $5,000).

And, of course, there may be those instances whents intentionally divert client funds
for their own benefit. For example, agents havenbe®wn to take one deposit cheque
for credit to a new RRSP application and a newiliirance application, and then
modify the application forms and divert the fundsas to generate the maximum amount
of commission for the agent - rather than beingfi@ction of the client’'s wishes. Such
manipulations constitute a fraud against the instgacompany and a theft of the client’s
funds.

Summary

Insurance agents, particularly those who are needusiness, may find themselves in
a variety of situations where there is a temptatmtiake the easy way out,” either in the
handling of documentation or in the use and/or maation of the client’s funds.
Whether undertaken for “good” or “bad” intentiossich temptations must be avoided at
all costs.

Aside from the risk of discovery, termination of glmyment and irrevocable damage to

one’s reputation, these criminal sanctions showd#éleragents think very carefully before
mishandling the client’s, or insurance companyisds or documentation.
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